I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARRY LESZCZUK, )
WLLIAM T. REYNOLDS, and ) Gvil Action

HAROLD S. WEAVER, ) No. 03-CV-05766

)

Plaintiffs )

)

VS. )

)

LUCENT TECHNOLOG ES, | NC., )

)

Def endant )

* * *

APPEARANCES:

KEVIN A. MOORE, ESQUI RE
On behal f of Plaintiffs

THEODORE A. SCHRCEDER, ESQUI RE

ROBERT W CAMERQN, ESQUI RE
On behal f of Def endant

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendant’s Mdtion
to Dismss pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure, filed Decenber 23, 2004. For the reasons
expressed bel ow, we deny the notion to dismss Count | of the
Conmpl ai nt, which seeks post-term nation benefits under an
enpl oyee wel fare benefit plan. W grant the notion to dism ss
Count 11, which alleges that defendant enpl oyer acted in bad

faith in violation of Pennsylvania state | aw, when the enpl oyer



al l egedly di scharged plaintiff enployees prematurely to prevent

them fromreceiving separation benefits under the plan.

Procedural History

The within civil action was initiated on
Cctober 17, 2003 by plaintiffs’ filing of their Conplaint. The
action is before the court on federal question jurisdiction.
28 U.S.C. 8 1331. Venue is appropriate because the events at
i ssue occurred in this district in Berks County, Pennsyl vani a.

28 U.S.C. 88 118, 1391. Plaintiffs have demanded a trial by

jury.

Facts

Based upon the avernents of plaintiffs’ Conplaint,
whi ch for purposes of this notion we are bound to accept as true,
the pertinent facts are as foll ows.

Plaintiffs were each enpl oyed by defendant at
defendant’s facility in Reading, Berks County, Pennsyl vani a.
Plaintiff Harry Leszczuk was enpl oyed as a Techni cal Manager;
plaintiffs Reynol ds and Waver were both enpl oyed as Techni cal
Staff-1 Managenent enpl oyees. Plaintiff Leszczuk had been
enpl oyed by defendant and its predecessor conpanies for over 20
years; plaintiff Reynolds, for over 17 years; and plaintiff

Weaver, for over 18 years.



In the foll ow ng nunbered paragraphs in their
Complaint, plaintiffs allege to the follow ng facts:

12. At all tinmes material hereto, Lucent has
mai nt ai ned a Separation Plan for Managenent and
Lucent Business Assistants (LBA) Enpl oyees
(“Plan”).

13. The Plan is an ERI SA qualified enpl oyee
wel fare benefit plan as defined by ER SA

14. The Plan provides participants wth post-
term nation i ncone, insurance benefits and ot her
benefits....

15. Pursuant to the Plan, Lucent is the Plan

Adm ni strator and Lucent’s Enpl oyee Benefits

Comm ttee (EBC) and Senior Vice President of Human
Resources are the named fiduciaries of the Pl an.
16. It is averred that at all times materi al
hereto, said naned fiduciaries act under the
direction and control of Lucent with Lucent’s
know edge and consent.

17. Plaintiffs are Plan participants within the
nmeani ng of the Pl an.

18. At all tinmes material hereto, Plaintiffs had

satisfied all conditions precedent to vesting and

awar di ng of post-term nation benefits under the

Pl an.
Conpl ai nt, pages 2-3.

On Cctober 17, 2001 defendant enpl oyer notified

plaintiffs that they were under investigation for failing to work
40 hours per week at the Reading facility. On Qctober 25, 2001,

plaintiffs received letters termnating their enploynment “for

cause.”



Plaintiffs aver that prior to their term nations, they
had | earned that defendant was transferring overseas the work
conducted by plaintiffs’ departnent in Reading. Subsequent to
their termnation, plaintiffs |learned that the enpl oyees within
the departnent in which they worked had been officially inforned
of the inpending work transfer.

Plaintiffs contend in this action that their “for
cause” termnations were “pretextual and intentionally designed
to prevent themfromexercising their rights in the benefits of
the Plan.”? Plaintiffs raise their claimunder Section 510 of
ERISA. 29 U S C 8§ 1140. This section provides in part that
“I't shall be unlawful for any person to discharge ... a
partici pant or beneficiary ... for the purpose of interfering
with the attai nnent of any right to which participant may becone
entitled under the plan ....” 29 U S. C § 1140. Additionally,
plaintiffs raise a Pennsylvania state | aw bad faith cl ai munder

42 Pa.C. S. A 8§ 8371.

St andard for Reviewing Rule 12(b)(6) Mtion to Dismss

A Rule 12(b)(6) notion to dism ss exanines the

sufficiency of the complaint. Conley v. G bson, 355 U S. 41, 45,

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). |In determ ning the
sufficiency of the conplaint the court nust accept al

plaintiffs’ well-pled factual allegations as true and draw all

! Conpl ai nt, paragraph 29.



reasonabl e inferences therefromin favor of plaintiffs. Gaves
v. Lowery, 117 F.3d 723, 726 (39 Gr. 1997).
[ T] he Federal Rules of Civil Procedure do not require
a claimant to set out in detail the facts upon which
he bases his claim To the contrary, all the Rules
require is “a short and plain statenment of the clainf
that will give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon which it
rests.
Conley, 355 U.S. at 47, 78 S.C. at 103, 2 L.Ed.2d at 85.
(I'nternal footnote omtted). Thus, a court should not grant a
nmotion to dismss unless it appears beyond a doubt that the
plaintiff can prove no set of facts in support of his claimwhich
woul d entitle himto relief. Gaves, 117 F.3d at 726, citing

Conley, 355 U. S. at 45-46, 78 S.Ct. at 102, 2 L.Ed.2d at 84.

Di scussi on

Def endant chal | enges each count of plaintiffs’
Conpl ai nt. Defendant seeks dism ssal of Count | of the
Conpl aint, arguing that plaintiffs lack standing to bring an
ERI SA claim Additionally, Defendant seeks dism ssal of
Count 11, arguing that plaintiffs’ Pennsylvani a-|law bad-faith
claimis preenpted by ERI SA

Def endant argues that plaintiffs have no standing to
bring a clai munder ERI SA because plaintiffs are not plan
participants. Defendant notes that “participant” is defined by

ERI SA as “any enpl oyee or former enployee of an enployer ... who



is or may becone eligible to receive a benefit of any type from
an enpl oyee benefit plan which covers enpl oyees of such
enployer....” 29 U S.C 8§ 1002(7).

Def endant argues that to establish that plaintiffs are
participants, plaintiffs nust either show a colorable claimto
vested benefits or have a reasonabl e expectation of returning to
wor k. Defendant argues that plaintiffs can show neither. As
such, defendant contends that plaintiffs are not participants and
accordingly lack standing to bring an ERISA claim Plaintiffs
di sagr ee.

Def endant correctly notes that “whether fornmer
enpl oyees are ‘participants’ depends on whether ‘they have either
a colorable claimto vested benefits in the Plan or a reasonabl e
expectation of returning to enploynent at’ the Conpany.” Mller

V. Rite Aid Corporation, 334 F.2d 335, 342 (39 Gir. 2003)

(enphasis in original)(quoting Shawl ey v. Bethl ehem St eel

Corporation, 989 F.2d 652, 654 (3¢ Gir. 1993)).

Def endant argues that plaintiffs |lack a colorable claim
to vested benefits because they were term nated for a reason not
related to, or covered by, the terns of the plan. Defendant

makes the foll ow ng argunent:



Because Plaintiffs did not voluntarily elect to
termnate their enploynent, they can only be
participants if they were involuntarily termnated in
accordance with Lucent’s Force Managenent
Quidelines.... Plaintiffs do not allege, however, that
they were term nated as part of a reduction-in-force
under Lucent’s Force Managenent Program

Defendant’s Motion to Dism ss at page 5.

Contrary to defendant’s argunent, plaintiffs clearly
aver that their term nation was based upon a reduction in force
necessitated by defendant’s shifting of production operations
overseas. Plaintiffs attach to the Conplaint a copy of
defendant’s “U. S. Force Managenent (FMP)”. Section A of that
docunent is titled “Lucent Technol ogies Inc. Separation Plan for

Managenent and LBA Enpl oyees Pl an Docunent and Sumrary Pl an
Description.” Relying on FMP and Section A, plaintiffs argue
that they woul d have been discharged in a manner covered by the
FMP, section A, but for the defendant preenptively discharging
them under the pretext of cause.

The circunstances under which plaintiffs were rel eased
is a factual dispute in these proceedings. Section 510 of ERI SA
prohi bits the act which plaintiffs contend defendant comm tted:
“discharg[ing]” an enpl oyee “for the purpose of interfering with
the attai nment of any right to which such participant may becone
entitled under the plan.”

Gven plaintiffs’ avernments that defendant engaged in

conduct prohibited in Section 510, dism ssal of plaintiffs’ ER SA



claimat this early stage of the proceedi ng woul d be prenature.
Def endant essentially asks the court to accept its factual
prem se that the plaintiffs were discharged for cause. G ven our
standard for reviewing Rule 12(b)(6) notions to dismss, we nust
rej ect defendant’s argunent.

We are not persuaded by defendant’s argunent that,

pursuant to Mller, supra, ERI SA does not define “participant” to

i nclude former enpl oyees who “m ght have” becone eligible to
receive a benefit. In Mller, the enployee, was designated to be
laid off, but his enploynent period was tenporarily extended.
During this extension, the enployee voluntarily resigned his
posi tion.

The United States Court of Appeals for the Third
Circuit noted that under the applicable plan provisions, the
enpl oyee m ght have been eligible for benefits had he continued
his enploynment to the conclusion of the extension period.
However, because he voluntarily resigned his enploynent, he was
not eligible for benefits. The Third Crcuit noted that section
“1002(7) does not define a former enpl oyee who ‘m ght have’
becone eligible for benefits as a participant under ERI SA.”
Mller, 334 F.3d at 342.

W find MIller distinguishable fromthe case before
this court. Plaintiffs correctly note that in this case, unlike

MIler, the enployees did not voluntarily | eave enpl oynent prior



to the tinme they would have becone eligible for benefits.
Additionally, unlike this case, there were no allegations in
Mller of enployer wongdoing related to frustrati ng enpl oyees
“attai nment of any right to which such participant may becone
entitled under the plan....” 29 U S.C. § 1140. The prohibition
of Section 510 was to prevent enployers fromengaging in the type
of conduct averred by plaintiffs in their Conplaint. This sane
rationale is not inplicated in MIler. Accordingly, we find

Ml er distinguishable and not controlling of this case.

Def endant argues that plaintiffs’ bad-faith clai munder
Pennsylvania law, 42 Pa.C. S. 8 8371, is pre-enpted by ERISA. At
the time the notion was nmade, this issue was one of contention
upon which there was a split of authority in the United States
District Court for the Eastern District of Pennsylvani a.
Defendant in its notion and plaintiffs in their response,
addressed the conflicting positions, respectively offering
argunments in favor of dism ssing and sustaining the bad faith
claim

The issue has recently been decided by the Court of

Appeals for the Third Grcuit. Barber v. UNUM Life |Insurance

Conpany of America, No. Giv. D. 03-4363, 2004 U. S.App. LEXIS

18827 (3'9 Cir. Sept. 7, 2004)(relying on Aetna Health

| ncorporated v. Davila, us _ , 159 L. Ed. 2d 312,

124 S. Ct. 2488 (2004)). |In Barber, the Third Crcuit concl uded



that “Pennsylvania s bad faith statute ... is expressly preenpted
by ERI SA.” Barber, 2004 U S. App. LEXI S 18827 at *25-26.
Therefore, pursuant to Barber, plaintiffs’ bad-faith claimin

count Il of the Conplaint nust be dism ssed.

Concl usi on

For the foregoing reasons, we deny defendant’s notion
to dismss Count | of plaintiffs’ Conplaint. W grant
defendant’s notion to dismss Count Il of plaintiffs’ Conplaint
for failure to state a claimupon which relief can be granted.

Accordingly, we dismss Count Il of plaintiffs’ Conplaint.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARRY LESZCZUK, )
WLLIAM T. REYNOLDS, and ) Gvil Action

HAROLD S. WEAVER, ) No. 03-CV-05766

)

Plaintiffs )

)

VS. )

)

LUCENT TECHNOLOG ES, | NC., )

)

Def endant )

ORDER

NOW this 29" day of Septenber, 2004, upon
consi deration of Defendant’s Mdtion to Dismss, filed
Decenber 23, 2003; upon consideration of Plaintiffs’ Response to
Defendant’s Motion to Dismss, which response was filed
February 3, 2004; upon consideration of plaintiffs’ Conplaint
filed October 17, 2003; upon consideration of the Exhibits
attached to the Conplaint; it appearing that Count | of the
Conmpl aint alleges a violation of Section 510 of the Enpl oynent
Retirement Inconme Security Act (“ERISA’), 29 U S.C. § 1140; it

further appearing Count Il of the Conplaint alleges a bad faith



claimarising out of 42 Pa.C. S. 8 8371; and for the reasons
expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that Defendant’s notion to dismss i s

granted in part and denied in part.

I T 1S FURTHER ORDERED t hat defendant’s npotion to

dism ss Count | of plaintiffs’ Conplaint is deni ed.

| T 1S FURTHER ORDERED t hat defendant’s npbtion to

dism ss Count Il of plaintiffs’ Conplaint is granted.

T 1S FURTHER ORDERED that Count |1 of plaintiffs’

Compl aint is dismssed.

BY THE COURT:

James Knol | Gardner

United States District Judge
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